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A correspondent calls our attention to the omission of a part of 
the quotation from 20 Am. and Eng.Ene. Law, in the opinion of the 
court in Howbert v. Cauthom, in our December number, page 569, 
between lines 12 and 13. The quotation should read " 'When it is 
certain the remainder may take effect in possession, on the deter- 
mination of the preceding estates of freehold, at whatever time and 
however early and by whatever means these estates may determine,' 
the remainder must be considered as vested." The omission is 
shown in italics. 



We are glad to welcome the Michigan Law Review into the field 
of legal journalism and to our exchange list. The Review is a new 
publication, issued under the auspices of the Department of Law 
of the University of Michigan. Professor Floyd K. Mechem, the 
well-known legal author, is the editor, with Dean Hutchins and Pro- 
fessors Lane and Wilgus as an advisory board. A committee of the 
law students serve as editorial assistants. From such a source and 
under such auspices, the Review should readily take front rank 
among the legal journals of the country, and judging by the four 
numbers thus far issued, such will be its assured position. 



We reported in our Vllth volume (p. 785), the case of Hutchin- 
son v. Maxwell, in which the Supreme Court of Appeals of Virginia 
denied the validity of a spendthrift trust under the laws of this 
State. Since that decision, the Supreme Court of West Virginia 
has had occasion to pass upon the same question, and it is inter- 
esting to note that it reached a conclusion directly to the contrary. 
Guernsey v. Lazear, 41 S. E. 405 (March, 1902). 

The trust instrument in this case bestowed a life estate upon the 
judgment debtor, with the provision, apparently taken from the 
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will in Oarland v. Garland, 87 Va. 758 (reported with an extensive 
annotation in 24 Am. St. Rep. 686, and in 13 L. R. A. 212), that 
"neither the real estate nor its profits shall be bound for his past 
or future debts and liabilities other than a respectable and 
comfortable support and decent burial." The opinion, by 
Brannon, J., contains an elaborate review of the authorities, 
including the case of Hutchinson v. Maxwell, which it dis- 
approves. The statute declaring estates in trust liable for 
debts of the beneficiary, upon which the Virginia court relied, 
exists also in West Virginia. This statute the West Virginia court 
holds was passed diverse intuitu — the intention of the statute being 
to settle a former doubt as to whether any trust estates were liable 
for debts. The opinion is a learned one, and adopts the view 
expressed in Nichols v. Eaton, 91 TJ. S. 716, as to the wisdom and 
justice of upholding such trusts. 



We are indebted to a correspondent for the report of an inter- 
esting decision by Judge Robert C. Jackson, of the Circuit Court 
of Tazewell county. A citizen of Austria-Hungary, who had not 
been naturalized, was killed in a mine explosion in Tazewell county, 
and his administrator, appointed in that county, instituted an 
action under the Virginia statute, to recover damages for the death, 
alleged to have been caused by the negligence of the mining com- 
pany. The defendant offered a plea alleging that the deceased, at the 
time of his death, and his next of kin at the time of action brought, 
were all aliens, and not citizens of the United States, and therefore 
not entitled to the benefits of the statute giving an action for 
wrongful death. In support of this contention, counsel cited Deni 
v. Pennsylvania R. Co., 181 Pa. St. 525, 37 Atl. 262, and Brannigan 
v. Gold Mining Co., 93 Fed. 164. These cases hold that non-resi- 
dent aliens are not entitled to the benefits of statutes giving a right 
of action for wrongful death. Counsel for plaintiff relied upon 
Muhall v. Fallon, 176 Mass. 266; Augusta R. Co. v. Glover (Ga.), 
18 S. E. 406, 92 Ga. 132; and Vetaloro v. Perkins, 111 Fed. 393. 
The court followed the doctrine laid down in the cases last cited, 
and held that according to the doctrine generally prevailing in this 
country, aliens casually residing here are entitled to the same pro- 
tection as is guaranteed by law to our own citizens. Counsel for 
defendant also cited and relied upon the case of Johnson v. Long 
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Island R. Co., 162 N. Y. 462, in which the right to maintain an 
action of ejectment was denied to the tribe of Monatuk Indians, or 
to any member of it, on the ground that these Indians were hot 
citizens, but wards of the State, and possessed only of such rights 
as were conferred upon them by statute. This decision was criti- 
cized in 34 Am. Law Rev. 436, as a revival of the "obsolete and 
repudiated doctrine of the Dred Scott decision, in which it was held 
that a negro, bond or free, was not a citizen of the United States, 
or one of its people, in the sense that he could sue for his freedom, 
or for an assault upon wife or child, in a court of the United 
States." 



In the making up of the official reports of the decisions of the 
Supreme Court of Appeals of Virginia, we should be glad to see a 
return to the former custom of inserting in important cases a 
synopsis of the arguments of the respective sides, with the authori- 
ties relied upon in support of each. This practice has in its support 
not only the example of certain of the best State reports of the 
country, but also inherent reasons which must commend themselves 
to the judgment of the bar. Counsel frequently cite authorities 
which the court does not see fit to include in its opinion, but which 
may be useful to one in search of all the law of the case. Again, 
it is of interest at times to see what position the unsuccessful liti- 
gant assumed and the decisions cited by him to sustain them. 
Indeed, as the opinions of some courts read, it is a matter of wonder 
that the law laid down by them was even seriously debated at bar — 
until the brief for the loser is studied and its array of pertinent 
and respectable authorities is examined. Modern legal bibliog- 
raphy has this as one of its distinctive features. As we write, the 
United States Supreme Court Eeports, the Official Edition and the 
unofficial Lawyer's Edition, are before us, and save as to the larger 
type used in the former, our preference is decidedly for the latter, 
as giving to the profession the benefit of the researches of counsel 
as well as the conclusions of the court. The bar would welcome 
the addition of this feature to the Virginia Reports. The fact 
should be borne in mind, however, that this would largely increase 
the labors of the reporter, virtually demanding his whole time, and 
of course requiring a corresponding increase in his compensation. 
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Ik 7 Virginia Law Eegisteb, 455, the subject of the revocation 
of wills by canceling was considered, the article being predicated 
upon a decision of the Surrogate's Court of Westchester county, 
New York, in the Matter of Hopkins' Will. The facts of the case 
were fully set forth but may be summarized here as follows : The 
testator made his will in 1891 and placed it in the vaults of a safe 
deposit company. Upon his death in 1901 search was made for it 
there, but without avail. Search was then made of the testator's 
office, but this also was fruitless. On the next day this search was 
repeated and again abandoned, but being renewed later in the same 
day, it resulted in the finding of the will in a desk. Upon examina- 
tion it was found that the signature to the will had been erased by 
fifteen perpendicular marks or lines, the signature, however, being 
plainly readable. The surrogate being of opinion that "under all 
the circumstances of the case the inference was overwhelming that 
the cancellation was not made by testator himself, but by the hand 
of another," admitted the will to probate. His decree was affirmed 
(by a divided court) by the Appellate Division of the Supreme 
Court of New York, but on November 11, 1902, upon appeal to the 
Court of Appeals of the State, was reversed by a unanimous court, 
the judgment being that the proceedings should be remitted to 
Westchester county for a trial before a jury to determine whether 
the will was revoked. 

The case is one of novelty and interest. We have been favored 
with the brief of Mr. Joseph W. Middlebrook, of Tarrytown, N. Y., 
special guardian and counsel for the appellant, the infant son of 
testator, and we find in it a an, elaborate and learned discussion of 
the law of the case. We shall note the further progress of the 
litigation, though from the absence of all testimony tending to 
show fraud or tampering, and the deliverance of the court of last 
resort in rejecting the evidence of hand-writing experts, we venture 
the prediction that the verdict will be that the cancelling was done 
by testator, animo revocandi. 

Tn this connection the ease of Cutler v. Cutler, 150 N. C. 1, 57 
L. R. A 209, is of interest. It was there held that the revocation of 
a will may be effected by adopting its mutilation by vermin; that 
when a will produced from testator's custody is mutilated and the 
signature destroyed, the burden is on the proponents to account 
for the mutilation, and not on the caveators to show that the muti- 
lation was purposely done. The judgment of the Court of Appeals 
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of New York in the Hopkins case accords with, though the opinion 
does not cite, the Cutler case, in that the latter reverses the ruling 
of the lower court in taking from the jury the question of revoca- 
tion animo revocandi, and remands the cause for the trial of that 
issue. 



The Supreme Court of Pennsylvania has promulgated new rules 
for the admission of applicants to the bar. Among them is the 
following : 

"No person shall be registered as a student at law for the purpose of be- 
coming entitled to admission to the bar of the Supreme Court until he shall 
have satisfied the State Board of Law Examiners that he is of good moral 
character, and shall have passed a preliminary examination upon the follow- 
ing subjects: (1) English language and literature; (2) Outlines of univer- 
sal history; (3) History of England and of the United States; (4) Arith- 
metic, algebra through quadratics, and plane geometry; (5) Modern geogra- 
phy; (6) The first four books of Caesar's Commentaries, the first six books 
of th jEneid, and the first four orations of Cicero against Catiline." 

While we have always favored the raising of the standard for 
admission to the bar, we think that the sixth clause of the fore- 
going approaches the danger line of excluding worthy applicants. 
If a general education be demanded as a prerequisite for permission 
to study a specialty, why not extend the scope and require the 
applicant to show his acquaintance with the Iliad of Homer and 
the Panegyric of Isocrates? While perhaps the majority of can- 
didates for the bar are bachelors of arts, to whom, fresh from 
college, these requirements would present few difficulties, yet many, 
whose daily clerical work in a law office is close and confining, 
would be practically debarred from registering. 

The Chicago Legal News thus comments on the subject : 

"In our opinion, an applicant for admission to the bar should not be com- 
pelled to pass an examination in any other language than the English. 
While a knowledge of Latin is useful to a lawyer, it requires an expendi- 
ture of too much money and time. It can only be acquired by years of 
careful and hard study. It should be optional. If a man, before he is 
admitted to the bar, wants to expend several thousand dollars and a number 
of years of study to acquire a knowledge of Latin, let him do so, but do 
not compel any citizen of the United States to acquire a knowledge of the 
Latin language before he can appear at the bar of the courts of his own 
country." 



